Closing Address Gone Wrong

By Stephen Birman and Daniel Garas

Braks v. Dundeal Canada (GP) Inc." was a case that involved a slip and fall injury claim.
The plaintiff, Alison Braks, was exiting an elevator when she fell on the defendants’
premises. This claim progressed through a 4-week jury trial up until the end of the
defendants’ closing submission when the jury was ultimately discharged as a result of the
prejudicial impact of the defendants’ closing submission.

Following the closing submission, the plaintiff brought a Motion to strike the jury on the
basis that “inflammatory, emotional, irrelevant and hearsay comments expressed in the
defendants’ closing submissions and repeated throughout the trial were egregious and
incapable of repair.”> The Honourable Justice Ramsay agreed and held that “the
defendants’ closing address made a fair trial all but impossible.”® Her Honour held that
defence counsel made too many “transgressions” to cure through a jury instruction.* As
a result, the jury had to be struck to guarantee the plaintiff a fair trial.>

The transgressions identified by the plaintiff included improper comments by counsel,
misstatements of evidence and law, an invitation to the jury to accept unproven hearsay
evidence which did not comply with the rule in Browne v. Dunn®, and the suggestion that
a determination on the evidence could be supplanted by one’s personal experiences and
common sense.

It was the cumulation of these transgressions that resulted in the plaintiff establishing that
justice to the parties was better served by discharging the jury. Justice Ramsay held that
“...the fairness of the trial was put in jeopardy from the defendants’ opening submissions
to the jury, events that occurred during the trial, and culminating in numerous
transgressions, which cumulatively were not capable of being cured without distracting
the jury from its primary task.””

The purpose of a closing address is to persuade the trier of fact of the merits of one’s
case and “to present each party’s case clearly and in a way that is of help to the Court in
the performance of its duty to decide the issues before it.”® There is a great deal of latitude
for counsel to advance the client’s cause fearlessly and with vigour in a closing address
but this is not without limit and the jury must not be distracted from its task of deciding the
case on the evidence and to ensure that neither the appearance nor the reality of trial
fairness is undermined.
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Before analysing where the defendants erred, Justice Ramsay reviewed what a closing
address should not contain:

“...itis generally accepted that in a closing address, counsel may not give
their personal opinion of the case, misstate the evidence, make remarks
that appeal to the jurors' emotions, rather than their reason, or which
impede the jury from an objective consideration of the evidence, and which
encourage assessment based on emotion or irrelevant
considerations...Remarks made to the jury must be supported by the
evidence. Counsel may not misstate the evidence at trial.”®

In the following sections, we will review some of the errors in the defendants’ closing
submission which resulted in the jury being discharged.

l) Misstating the Law and Evidence and Relying on Unproven Hearsay

The Court found that defence counsel misstated the law regarding contributory
negligence. Counsel must always be cautious when addressing the jury regarding the
principles of law, which is the Judge’s responsibility. In a closing address, if counsel refers
to the law it should advise the jury that they are to follow the law provided by the trial
judge in the charge. Justice Ramsay held that, on its own, this error likely could have
been addressed through the charge but it was compounded by many errors regarding the
evidence.?

Counsel must properly state the evidence and only refer to admissible evidence. In Braks,
counsel relied on an incident report, which contained hearsay statements from the plaintiff
that were never put to the plaintiff during cross examination'!, thereby breaching the rule
in Browne v. Dunn. The rule in Browne v. Dunn requires that if counsel is going to
challenge the credibility of a witness by calling contradictory evidence, the witness must
be given a chance to address that evidence.'? Yet “in her closing address, counsel for the
defendant challenged the credibility of the plaintiff and invited the jury to believe the
unproven hearsay evidence over that of the plaintiff's.”’3

Justice Ramsay also highlighted the fact that the defendant was advised by the Court on
the “limitation on the incident report” and throughout the trial was “cautioned about the
restriction of otherwise inadmissible evidence/hearsay, being admitted for the truth of the
content.”4

While this was only one of many errors, Justice Ramsay held that it would be “all but
impossible” to correct this particular error through the charge.'®
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Il) Misstating Evidence and Expressing Personal Opinion

Defence counsel also made suggestions, based on personal views, regarding the nature
of the plaintiff’s injuries and whether they should be believed by the jury.

Significantly, counsel misdirected the jury by suggesting that the plaintiff did not report
hitting her head and as a result, did not suffer a head injury, even though all of the experts,
including the defendants’ experts, agreed that the plaintiff had suffered a concussion and
that direct impact to the head is not necessary for a person to suffer a concussion.'®
Justice Ramsay held that counsel’s personal opinion was both “improper and not
supported by the evidence.”"”

Counsel also misstated evidence or expressed a personal opinion on other occasions,
including the following examples: providing personal opinion on the timing of the
commencement of certain medical symptoms; providing personal opinion on the cause
of medical symptoms; misstating the evidence of the treating neurologist; misstating that
certain medical records contained no complaints from the plaintiff relating to the fall when
they actually did; misstating that the plaintiff received a work promotion even though this
evidence was never elicited; misstating the plaintiff's income amounts; misstating that one
doctor wrote that the plaintiff's “chronic neck pain settled” despite writing “chronic neck
pain settling”; misstating that the family doctor wrote that the plaintiff's concussion
symptoms have resolved when instead she wrote that the plaintiff “reports” her
concussion symptoms have resolved; misstating that the family doctor wrote that the
plaintiff returned to work, when her notes read that there was a telephone call with the
patient “regarding” returning to work; misstating that the family doctor had no specific
concern from the plaintiff’s visit to the neurologist, when the family doctor’s evidence was
that she had no specific “new” concern; and, referring to “other records” which were not
in the evidence, leaving the jury to speculate.’®

This lengthy list of remarks made by defence counsel that did not align with the evidence
appears to have played a significant role in the Court’s decision to discharge the jury.

Ill) Reliance on Inadmissible Opinion Evidence

Finally, defence counsel attempted to admit the inadmissible opinion evidence of a
neurologist, Dr. Giles."® This was apparently an ongoing issue from the opening statement
and required a ruling during the trial. The opinion evidence of Dr. Giles, who did not testify,
“should not have made its way, even indirectly, into any party’s opening address or the
closing address.”
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In general, Courts are guided by the principle that clear improprieties in an opening or
closing address are to be identified for the jury and coupled with an unambiguous direction
to the jury that they are to be disregarded as irrelevant.?2! However, there are
circumstances where the breaches are so significant that no corrective instruction to the
jury can repair the damage that has been done to trial fairness. Ultimately, the Court must
decide whether justice to the parties would be better served by discharging or retaining
the jury.?

Justice Ramsay held that the cumulative effect of the offending statements in the
defendants’ closing address were such that a fair trial could not be had and discharged
the jury as a result. There was simply no instruction that could cure the prejudice to the
plaintiff. This is not surprising given the litany of errors addressed by the Court, many of
which were raised during the trial and repeated in the closing address. The outcome is
unfortunate for the jurors who dedicated weeks of their lives to this matter, only to be
discharged without reaching a verdict.

Counsel should aim to prepare its closing submission as far in advance as possible and
meticulously review transcripts (if available) and notes for accuracy, to avoid this situation.
A correcting instruction, let alone the discharge of the jury, is unfortunate and can turn out
to be costly.

This decision confirms that while appropriate advocacy and rhetoric has its place in the
closing address, counsel must carefully craft closing submissions by being faithful to the
evidence and restrictions imposed on the evidence by the Court.
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