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or may have in any way resulting from the claims that have been, could have
been, or should have been made by the Plaintiffs in the within action (the

“‘Released Claims”).

21. THIS COURT ORDERS that every Releasor is hereby prohibited
from instituting, continuing, maintaining or asserting, either directly or indirectly,
whether in the United States or Canada or elsewhere, on their own behalf or on
behalf of any class or any other person, any action, suit, cause of action, claim or
demand against any Releasee or any other person, corporation or legal entity
who may claim contribution or indemnity, or other claims of relief over from the
Releasee in respect of any Released Claim or any matter arising out of or related

in any way whatsoever to any Released Claim (a “Third Party”).

22. THIS COURT ORDERS that the Releasors indemnify and save
harmless the Releasee with respect to any claims, charges or demands pursuant
to the Income Tax Act (Canada), which may be made upon the Releasee in

connection with the payment of the settlement.

23. THIS COURT DECLARES that all claims for contribution, indemnity
or other claim over inclusive of claim, interest and costs, including a claim for a
determination of a share of fault in respect of any Released Claim or any matter

arising out of or related in any way whatsoever to any Released Claim by any
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AND WHEREAS following the investigations and analysis set out above,
the Plaintiffs and their counsel and the Defendant and its counsel participated in a
mediation with the mediator, The Honourable Colin Campbell, on September 10, 2019;

AND WHEREAS the Plaintiffs and the Defendant (collectively “the
Parties") wish to resolve all differences between them;

THE PARTIES AGREE AS FOLLOWS:

1. The Parties agree that this Memorandum of Settlement will be null and void and
of no force and effect, unless the Third Party, The Attorney General of Canada,
consents to an Order dismissing the Defendant’s Third Party Claim against it
without costs.

2. On the basis that the Third Party, The Attorney General of Canada, consents to
an Order dismissing the Third Party Claim against it without costs, the Parties
agree to the following terms and conditions of this Settlement as between them.

3. The Parties will jointly seek and consent to a final Order of the Court (“the Order”)
approving the certification of this action as a class proceeding and settlement of
this action as a class proceeding on the terms set out below, and such Order will
contain a provision releasing the Defendant of any claims of the class members
as against it, except with respect to the enforcement of the Court’s Order and the
terms of this Settlement, or if there is a material breach of this Setllement. The
Order will further dismiss the class action on a without costs basis, once the
terms of this Settlement have been carried out-upon approval by the Court:

4, The Plaintiffs and their counsel and the Defendant and its counsel will
recommend approval of the terms of this Settlement, set out in this Memorandum
of Settlement, to the Class Proceedings Judge in the Ontario Suberior Court of
Justice and will make best efforts to obtain the Court’s approval of this
settlement.
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Defendant and the Plaintiffs for the sole purpose of the provision of the Notice to
the members of the Class.

Settlement Payment

9.

10.

11.

12.

13.

Subject to the Court's approval of this Settlement, the Defendant will pay, in a
lump sum payment, the amount of $3,000,000.00 to the Plaintiffs' counsel, in
trust, within twenty (20) business days of the Court's final Order approving this
Settlement, in full and final settlement of all claims, pre-judgment interest and
costs, in exchange for the Release set out below.

The amount payable under paragraph 9 above is collectively referred to as the
“Settlement Payment”.

The allocation of the Settlement Payment among the members of the Class shall
be determined solely by the Plaintiffs’ counsel in a fair and reasonable manner as
set out in Appendix “A” attached hereto, and subject to the Court's approval.

The Settlement Payment is inclusive of all legal fees and disbursements,
including HST, incurred by the Plaintiffs and their counsel, including any amounts
incurfed in the preparation for, attendance at the Certification arnd Settlement
Motion, and completion of the settlement (inclusive of all costs for Plaintiffs'
counsel to send out notices to Class members).

The Defendant will have no obligation or responsibility to administer or distribute
the Settlement Payment among the members of the Class. All such
responsibility will be that of the Plalntlffs counsel, All taxes payable on thls
Settlement Payment or any interest earned on the Settlement Payment shall be
the responsibility of the Plaintiffs and the Plaintiffs’ counsel shall be solely
responsible to fulfill all tax reporting anhd payment requirements arising from the
Settlement Payment, including any obligation to report taxable income and make
tax payments. Any taxes due with respect to the income earned on the
Settlement Payment shall be paid from the Settlement Payment. The Defendant
will have no responsibility to make any tax filings related to the Settlement
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No Press Conference or Media Communications

28.  The parties agree that no press conferences or other communications will be
made with the media with respect to the terms of this Settlement, except as
required by the Court. The Plaintiffs further agree that they shall not at any time
make, publish or post any statements or comments that are directly or indirectly
disparaging or defamatory of the Defendant and further wili honour their
obligations to file supporting Affidavits in respect of this Settlement. If the
Plaintiffs breach these obligations, they agree that they are required to repay to
the Defendant the amount of their honorariums set out in Appendix “A” attached
hereto and that such amount is hot a penalty clause.

Dated at Toronto, Ontario this 10t day of September, 2019

| P

Chintan Zankat/ Anish Goyal

YA

Thomson Rogers LLP, Counsel for the
Plaintiffs

oo Ko Il gt i S

/e
For Niagara College (Authorized "Hicks Morley Hamilton Stewart Storie 7
Signatory) LLP, Counsel for the Defendant S






(b)

()

« 1) -

Claims by the Secondary Class will be assessed at a fixed amount of
$7,500.00 per/peison, prior to legal fees, with any savings from the Total
Secondary Class Damages to be included in the Primary Class Damages;
and

Individuals in the Primary and Secondary Class must provide confirmation,
to the satisfaction of Plaintiffs’ counsel and in a manner prescribed by
Plaintiffs’ counsel, regarding their graduation date from Niagara College,
their PGWP denial and their PGWP approval, pursuant to Operational
Bulletin 631, if available and as appropriate.
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would qualify international students for a 3-year work permit (the “3-Year Post-
Graduation Work Permit”) under Canadian immigration rules.

7. While international students enrolled in the GAS Program would
have been eligible for a 1-year work permit immediately after completing their
first year of graduate studies, these international students were promised by the
Defendant that that they would qualify for a coveted 3-year Post-Graduation
Work Permit by completing the GAS Program and, in reliance on that promise,
Class Members gave up the opportunity to obtain a 1-year work permit, in favour
of obtaining the coveted 3-year Post Graduation Work Permit, which was
promised by the Defendant upon completion of the GAS Program.

8. The GAS Program, which was designed and offered by the
Defendant, was comprised of both in-class and on-line courses.

9. The Defendant, at all material times, knew orlought to have known
that, under Citizenship and Immigration Canada rules, international students who
participate in a “distance learning program” would not be eligible for a 3-Year
Post-Graduation Work Permit.

10. Students were advised by the Defendant that:

(&) completion of the GAS Program would gualify them fora 3-
Year Post-Graduation Work Permit; and
(b) the on-line course component in the GAS Program would not
impact their eligibility for 3-Year Post-Graduation Work

Permits because the GAS Program was not a “distance
learning program”.

(together the “Work Permit Representations”).






THE CLASS
14. This action is brought by the Plaintiffs pursuant to the Class
Proceedings Act, 1992, S.0. 1992, c.6, on behalf of the following Class: all
) . I ond . Lin-the GAS_P o hool :
2044-and-Januvary-of 2015

° A ‘Primary Class’ being all international students who graduated

from_the GAS Program at Niagara College between September 1, 2013

and August 31, 2016 who were initially denied a 3 year Post-Graduation

Work Permit (“PGWP”") due to distance learning and subsequently

reapplied for, and obtained, a PGWP under Operational Bulletin 631: and,

o A ‘Secondary Class’ being all international students who graduated

from the GAS Prodram at Niagara College betwéen September 1, 2013

and August 31, 2016 who were initially denied a 3 year PGWP due to

distance learning and who did not subsequently reéeive a PGWP under

Operational Bulletin 631.

(together referred to as the “Class” or “Class Members”).

THE PROGRAM DESCRIPTION

15. At all materials times, Niagara College promoted its GAS Program
to international students to induce international students to transfer into the GAS
Program after completing one year of studies at another Canadian educational

institution, based on the Defendant’s assurances that, upon completion of the


















14

The Plaintiffs and Class Members plead and rely upon sections 14(1) and 14(2)
of the Consumer Protection Act, and specifically subsections 1, 2, 3, 6, 8, 11, 13
and 14 of section 14(2).

36. The Work Permit Representations were unconscionable
representations because the Defendant knew or ought to have known:

(a) that they would be used by its agents and employees to
entice Class Members to study at Niagara College to their
detriment;

(b) that Class Members would place their trust in
representations made by a post-secondary institution whose
object included assisting students in finding and keeping
employment in business and industry in Canada;

() that they had not sought or obtained confirmation from
Citizenship and Immigration Canada that, the GAS Program
as designed, would qualify their graduates for 3-Year Post-
Graduation Work Permits;

(d) that the Defendant was providing immigration advice to
Class Members when it was not authorised to provide such
advice pursuant to the Immigration and Refugee Act, S.C.
2001, ¢.27;

(e) that Class Members spent considerable sums of money and
gave up career opportunities at home and in Canada to
obtain the 3-Year Post-Graduation Work Permit that they
were assured they would qualify for upon completion of the
GAS Program;

()  that Class Members would not receive a substantial benefit
from the GAS Program and would in fact be foregoing the 1-
year work permit that they would have otherwise been
entitled to;

(9) that the Work Permit Representations were false, misleading
and deceptive, and/or that the Defendant failed to correct the
Work Permit Representations once it became aware that the
Work Permit Representations were false, misleading and
deceptive;-and, C e e


















-20-

49, The Plaintiffs rely upon the Consumer Protection Act, 2002, S.O.,
c.30, Sch. A, as amended, the Class Proceedings Act, 1992, S.0., ¢.6, as

amended and the Immigration and Refugee Act, S.C. 2001, ¢.27, as amended.

The Plaintiffs propose that this action be tried at the City of Toronto, in the

Province of Ontario.
DATE OF ISSUE: The 13" day of August, 2015.

THOMSON, ROGERS
Barristers and Solicitors
Suite 3100

390 Bay Street
Toronto, Ontario

M5H 1wW2

ALAN A. FARRER
DARCY R. MERKUR
STEPHEN BIRMAN
Tel.: 416-868-3100
Fax: 416-868-3134

Lawyers for the Plaintiffs




































SCUEL0ULE "E

SETTLEMENT ADMINISTRATION GUIDELINE
(Niagara College Class Action)

1) The Settlement Framework:

a) Primary Class Members, as defined in the Court Approved Order, will be entitled
to the following compensation (subject to pro rata adjustments, if necessary and
as appropriate):

i)  $20,000 per claimant (before any Court approved legal fees) to address all
potential damages claims and heads of damages.

b) Secondary Class Members, as defined in the Court Approved Order, will be
entitled to the following compensation at a fixed amount:

i) $7,500 per claimant (before any Court approved legal fees) to address all
potential damages claims and heads of damages.

¢) Primary and Secondary Class Members must provide documentation to confirm
their eligibility under the Memorandum of Settlement to the satisfaction of Class
Counsel. Such supporting documentation must include, but is not limited to:

iy Official confirmation of graduation date from the General Arts and Sciences
Program at Niagara College of Applied Arts and Technology;

i) Official confirmation of denial/refusal of 3-year Post-Graduation Work Permit
because the majority of the courses completed were distance learning
courses; and,

iiiy Official confirmation of approval/granting of a 3-year Post-Graduation Work
Permit under public policy Operational Bulletin 631.

2) Process for Claimants following Court Approval:

a) Class Counsel will send the Notice of Settlement to each Class Member in
accordance with the Notice Plan, as well as a Claimant Explanation Letter;

b) The Notice of Settlement will:
i) Advise that the Memorandum of Settlement has been approved by the Court;

i) Provide information about the settlement and process for making claims
under this Settlement Administration Guideline;
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1. Completing a Claim File Request Form;

2. Submitting the Claim File Request Form to the Administrator by June
8, 2020; and,

3. Paying a reasonable photocopying fee or electronic access fee to the
Administrator. '

iii) Advise the Class Member that they may commence an Appeal' to the
Administrator by:

1. Completing an Appeal Form;

2. Submitting the Appeal Form to the Administrator by May 27, 2020;
and, ‘

3. Acknowledging that an unsuccessful appeal will result in the cost
penalty of $250 to be automatically deducted from the Claimant’s
entitlement or otherwise payable by the Claimant.

iv) Explain how the Appeals would be resolved by the Administrator, and
specifically that the Administrator would:

y

2.

Review the Appeal Form;

Receive and review the Class Member's entire Claim File provided by
Class Counsel;

Notify the Appellant of his or her right to access their Claim File

~electronically, or in print form, by June 8, 2020 and the administrative cost

of doing so (any administrative fee charged will be refunded to any Class
Member who is successful in whole or in part on any Appeal);

Offer the Appellant an opportunity to participate in a telephone call with
the Administrator about the basis for their Appeal on or before June 24,
2020;

Offer the Appellant an opportunity to submit further written submissions in
relation to their appeal on or before June 24, 2020;
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10.

11.

12,

13.

cost of doing so. Any administrative fee charged will be refunded to any Class
Member who is successful in whole or in part on any Appeal.

. The Appellant will be provided with their Claim File no later than 10 days after

submitting their Claim File Request Form to the Administrator.

The Appellant will have until June 24, 2020 to submit further submissions
(including documentation) in relation to their appeal or request an opportunity to
speak with the Administrator rather than make submissions in writing.

Upon receipt of any submissions or upon completion of any telephone interviews
by the Administrator, the Administrator will make a final and binding decision of
entitlement. Such decisions will be sent to the Appellant within 7 days of the
telephone interview or receipt of written submissions. All appeals from Class
Counsel's initial assessment will be determined by the Administrator acting in its
sole discretion in accordance with the Memorandum of Settlement and the
Settlement Administration Guideline attached hereto as Appendix “C”.

The Administrator will assess whether or not Class Counsel made a material
error in the evaluation of the Appellant’s entitlement. Only if the appellant is able
to establish a material error was made, will the Administrator determine if the
Appellant’'s compensation, if any, is increased or decreased as a result.

T.he decisioh of the Admmlstratorln relatuon ‘t't‘v) any appeals(bothln ierrhus of
compensation and entitlement) are final and binding and cannot be challenged.

If a Claimant is unsuccessful in his or her appeal (that is, Epiq does not change
Class Counsel's assessment of the claim), $250 will be deducted from the

Claimant's compensation. In the event that no compensation is awarded, the
Claimant will be required to pay $250 upon receipt of the appeal decision.
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6. Consider the merits of the appeal,
7. Evaluate whether the Appellant has met the burden of establishing that
Class Counsel made material errors in the evaluation of their entitlement,
pursuant to the terms of the Memorandum of Settlement and this
Guideline;
8. Make a final determination of the Appellant’s éntitlement; and,
9. Report by letter to the Appellant within 7 days of receiving written
submissions or completion of the telephone interview the outcome of the
Appeal and any cost penalty impacts for an unsuccessful appeal.
2) The Administrator’'s Role
a) The Administrator shall:
i) Receive Class Counsel's matrix outlining Class Counsel's calculation of
entittement for all Claimants under the Settlement, including contact
information for all Claimants;

ii) Receive Appeal Forms and Claim File Request Forms;

i) Advise Class Counsel of all Appeal Forms and Claim File Request Forms
received by the Administrator,

iv) Receive Class Members’ Claim Files from Class Counsel;
V). Administer Appeals, by: .
1. Reviewing the Appeal Form and any documents and information provided;
2. Allowing Appellants an opportunity to make written submissions or verbal
submissions by telephone in relation to their appeal, with a general one

hour time limit that may be extended in the Administrator’s sole discretion;

3. Review the Appellant’s Claim File and consider the' merits of the appeal,
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APPIMDIY A

NOTICE OF CERTIFICATION AND SETTLEMENT APPROVAL MOTION
REGARDING THE NIAGARA COLLEGE CLASS ACTION

This Court Approved Notice is directed to all potential Class Members as
described below. This Notice may affect your rights. Please read it carefully.

THE CLASS ACTION

You are receiving this Notice because you have been identified as an international
student who graduated from the GAS Program at Niagara College of Applied Arts and
Technology belween September 1, 2013 and August 31, 2016 and were denied a 3
year post-graduation work permit due to distance learning (the “Class” or “Class
Members”).

The Ontario Superior Court of Justice has ordered that all Class Members be sent this
Notice for the purpose of providing information about this class proceeding and your
legal rights.

THE CONSENT CERTIFICATION & SETTLEMENT MOTION

Thomson, Rogers (“Class Counsel”) and counsel for the Defendants have reached a
settlement agreement in relation to this class proceeding, subject to Court approval.
Details of the next steps and the settlement agreement are set out below. The Consent
Certification and Settlement Motion is scheduled to be heard on February 6, 2020 at
10:00 a.m. at Osgoode Hall, 130 Queen Street West, Toronto, Ontario (Courtroom 5 or
6).

The Defendants have consented to a motion, subject to Court approval, certifying the
action titled Goyal and Zankat v Niagara College of Applied Arts and Technology, Court
file No. CV-15-534310-CP, as a class proceeding and appointing Anish Goyal and
Chintan Zankat as the representative plaintiffs.

The certification of this class proceeding proposes two classes defined as follows:

e A ‘Primary Class’ being: “All international students who graduated from the GAS
Program at Niagara College of Applied Arts and Technology between September
1, 2013 and August 31, 2016 who were initially denied a 3 year post-graduation
work permit (“PGWP”) due to distance learning and subsequently reapplied for,
and obtained, a PGWP under Operational Bulletin 631”; and,

e A ‘Secondary Class’ being: “All international students who graduated from the
- GAS Program at- Niagara College of Applied Arts and Technology between
September 1, 2013 and August 31, 2016 who were initially denied a 3 year












SCHEDULE “1”

OPT OUT FORM
Niagara College Class Action

TO: THOMSON, ROGERS

L, (insert full name), have received Notice of

Settlement of the Niagara College class action.

| believe that | am a Class Member.

| was registered in the GAS Program at Niagara College and | graduated on

. I was registered as an International Student. | am a

resident of

I do NOT wish to participate in the Niagara College class action and | hereby Opt
Out of the Niagara College class action.

| understand that by opting out of this class action | will not be eligible for any
benefit that may be available to the Class upon resolution of this matter.

Insert Mailing Address:

Please send this completed form to:
Thomson, Rogers to the attn. of Lucy Jackson, by either:

Emall: ljackson@thomsonrogers.com
Courier or mail: 3100-390 Bay St., Toronto, ON, M5H 1W2






