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"My assessment of Dr. Edwards was that of a sensible, not easily-
fooled practitioner who would have no patience either for
exaggerators or malingerers. I found Ms. Dunn an honest witness who,
without exaggeration, described the problems she had. I prefer the
evidence of Dr. Edwards to that of Dr. Rathbun. Dr. Edwards'
evidence struck me as objective and balanced. On the other hand,
Dr. Rathbun was handicapped by a failure to bring his notes and by a
lack of any memory of this particular plaintiff. His failure to admit
that a back injury would exacerbated during pregnancy is typical of
Rathbun's unwillingness to even admit the potential for chronic pain
in this patient. In the circumstances of this case, the superior
opportunity of the plaintiff's physician to observe Ms. Dunn persuades
me that Dr. Edwards' opinion is the more accurate.“

- Chadwick J. in Dunn v City of Mississauga
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"[122] Dr. B was not a credible witness. He failed to honor his
obligation and written undertaking to be fair, objective and non-
partisan pursuant to R. 4.1.01. He did not meet the requirements
under R. 53.03. The vast majority of his report and testimony in
chief is not of a psychiatric nature but was presented under the
guise of expert medical testimony and the common initial
presumption that a member of the medical profession will be
objective and tell the truth.“

- Kane J. in Bruff-Murphy v Gunawardena
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TRIALS VS ARBITRATIONS

• Differences between trail and arbitration

• Preparation is the same
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QUALIFICATION

• CV

• Expert’s Undertaking to the Court (Form 7)

– Tension between duty to be objective and desire
to be persuasive

• Statement of Scope of Expertise

6



“When courts have discussed the need for the independence of
expert witnesses, they often have said that experts should not
become advocates for the party or the positions of the party by
whom they have been retained. It is not helpful to a court to
have an expert simply parrot the position of the retaining client.
Court require more. The critical distinction is that the expert
opinion should always be the result of the expert’s
independent analysis and conclusion.”

Gold Financial Corp v Puslinch - Ontario Court of Appeal
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EXPERT’S DUTY



SCOPE OF QUALIFICATION

Dr. B is permitted to give expert opinion evidence:

On matters relating to physical and rehabilitation
medicine; the care and treatment of tetraplegics;
the life expectancy and vocational issues relating to
tetraplegics and the complications of spinal cord
injury.
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RETAINER ISSUES

• The letter

• Disclosure of Briefings

• The File

– Format (e-file if possible)

– Organization
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SAMPLE RETAINER
LETTER
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THE FOUNDATION
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A Pyramid of Data



SAMPLE DOCUMENT LIST
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THE BRIEFING

• Scheduling
– Should begin 6 weeks before trial/arb
– Should be in your calendar

• Iterative Process
– Usually 3 sessions
– Time required varies but at least an hour each
– Not all need to be in person
– Use of Technology
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THE BRIEFING CONT’D

• Use of outliner: based on format of report

• Definition of key terms and phrases
– Particularly important with a jury

• Body of the evidence
– History
– Diagnosis
– Prognosis
– Recommendations
– Review of opposing expert’s opinion
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SAMPLE OUTLINE
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SAMPLE OUTLINE
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SAMPLE OUTLINE
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SAMPLE SUMMARY OF OPINION
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(9) Summary of Findings and Opinions
a) Diagnosis
b) Prognosis
c) Functional Abilities
d) Care needs (See Rehab Planning Report for reference)

e) Review of S B’s Defence Care Cost Report
f) Changes in Care needs with ageing
g) Vocational and Employment Prospects
h) Avocations Prospects
i) Complications of SCI
j) Life Expectancy



• Re-Examination

• Cross-Examination
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KEY TO SUCCESS

• Preparation

• Preparation

• Preparation

Lawrence H. Mandel, Thomson Rogers

20



THANK YOU

L Craig Brown
416-868-3163

cbrown@thomsonrogers.com
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Please feel free to call or email with questions.

https://www.thomsonrogers.com/directory/craig-brown



