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"My assessment of Dr. Edwards was that of a sensible, not easily-
fooled practitioner who would have no patience either for
exaggerators or malingerers. | found Ms. Dunn an honest witness who,
without exaggeration, described the problems she had. | prefer the
evidence of Dr. Edwards to that of Dr. Rathbun. Dr. Edwards'
evidence struck me as objective and balanced. On the other hand,
Dr. Rathbun was handicapped by a failure to bring his notes and by a
lack of any memory of this particular plaintiff. His failure to admit
that a back injury would exacerbated during pregnancy is typical of
Rathbun's unwillingness to even admit the potential for chronic pain
in this patient. In the circumstances of this case, the superior
opportunity of the plaintiff's physician to observe Ms. Dunn persuades
me that Dr. Edwards' opinion is the more accurate.”

- Chadwick J. in Dunn v City of Mississauga
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"[122] Dr. B was not a credible witness. He failed to honor his
obligation and written undertaking to be fair, objective and non-
partisan pursuant to R. 4.1.01. He did not meet the requirements
under R. 53.03. The vast majority of his report and testimony in
chief is not of a psychiatric nature but was presented under the
guise of expert medical testimony and the common initial
presumption that a member of the medical profession will be
objective and tell the truth.”

- Kane J. in Bruff-Murphy v Gunawardena
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TRIALS VS ARBITRATIONS

e Differences between trail and arbitration

* Preparation is the same
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QUALIFICATION
CcV

Expert’s Undertaking to the Court (Form 7)

— Tension between duty to be objective and desire

to be persuasive

Statement of Scope of Expertise
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EXPERT’S DUTY

“When courts have discussed the need for the independence of
expert witnesses, they often have said that experts should not
become advocates for the party or the positions of the party by
whom they have been retained. It is not helpful to a court to
have an expert simply parrot the position of the retaining client.
Court require more. The critical distinction is that the expert
opinion should always be the result of the expert’s
independent analysis and conclusion.”

Gold Financial Corp v Puslinch - Ontario Court of Appeal
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SCOPE OF QUALIFICATION

Dr. B is permitted to give expert opinion evidence:

On matters relating to physical and rehabilitation
medicine; the care and treatment of tetraplegics;
the life expectancy and vocational issues relating to
tetraplegics and the complications of spinal cord
injury.
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RETAINER ISSUES

The letter

Disclosure of Briefings

The File
— Format (e-file if possible)
— Organization
el
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L. Craig Brown

416-868-3163
chrown@ithomsonrogers.
Clerifeat by the Lane Sociery af Crye

October 19, 2016

Dear :

SAMPLE RETAINER

‘We have been retained to aét on behall of Ms. CCC, who was o pedestrion injured in o

I E TT E R mator vehicle/pedestrian accident on May 28, 2009,
We understand she has come under your care regarding the injurics she sustained in this

accident and in this regard we would appreciate receiving from you your complete medico-
legal report outlining the injuries she sustained, treatment aceorded. your diagnosis and, if
possible, your prognosis,

Please include your account for this report and we are enclosing an Authorization to permit
you to report to us.

Yours very truly,

L. Craig Brown
Leslie Craig Brow L Professional Corparation
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THE FOUNDATION

A Pyramid of Data
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SAMPLE DOCUMENT LIST

Clicas Nt Spppv— Aot 16, 2011
e Leva. My 21, 2080 R, e 17 0
Eezal ke i Fage o 22
APTENDIX.IL
LISTOF DOCUMENTS

1. St Josegh's Health Centre, Emergency Record, May 21, 2012

2. 8t Joseph's Health Centre, Nursing Assessment Record, May 22, 2012

1. St Joseph's Healih Couire, Dingnostic [maging, X-ray Righe Shoulder, May 22, 3012
4. St Joseph's Health Centre, Dingmostic fmaging, X-ray C-spine, May 22, 2012

5. St Joseph's Health Centre, Diagnostic Imaging, X-ray Chest, May 22, 2012

4. 5. Joseph's Health Centre, D 21,2012
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. §1. Joseph's Health Centre, Fracture Clinic, Dr. Michuel Kliman, May 23, 2012
St Joseph's Health Centre, Emergency Recond, May 26, 2012

1. St Joseph’s Health Centre, Triage Recard, May 26, 2012

12. 5t Joseph's Health Centre, Diagnostic Imaging, X-ray Chest, May 16, 2012

13. Follow-up Cansubtation note from Dr. K limas, MD, died un 13, 2012

14. In-Home Oveupational Therapy Fanctivnal Assessment — Inilial Assessment - SARS and Tort Report,

ngela Fleming, Occupativnal Therapist, August 3, 2012

15, ln-Hoshe Oocupational Therapy Funciivsal Assessment — Tnitial Assessmend Ropoet Angela Fleming,
Ooxupatioet Therphs, Augyt 16, 30C2

0. Ini essment — Pliysical Mrr’i‘lmnul Rebabitiashon Keport, Jalous Noguiren, Physintkempit of
I |...-\mm-. At |6, 13

17, Commuktation Lestee by Dr, Agieatolis Tausmas; NI, Vinmbar Rives Reglmal Hospital Tinch Clini
Db 17, 2013

1%, Conulistion Report, Tr. Darry Cayen, M, Hamber River Regional Hospital Ve et Clinis, October
19,2012

19 UT Scam seport of Right Knce, Humber River Regianal Hospital, Navember 27, 2012

20. Operniive Repart, Dr, Harry Cayen, Humber River Regional Hospital, November 20, 2012

21. Fauchare Clinic Report, Dr. Barry Cayen, Humber River Regional Hospital, Devember 7, 2012

22, Transeribed clinical notes snd records of Dr. Abralsm Cohen, Esmily Physician, April 10, 2013 (Jene 28,
D010 4o September 5,2012)

23. In-Home Occapational Therapy Functional Assessment - Progress Report 41, Beety Cowan, Oceupationsl
Therapist, Juns 26, 2413

24, Insurer's Exumination - Orthopacdic Assessment Report 1. Ieving Girosfield, Orthopacdic Surgeon of
Sibsley, October 30, 2013

25, Ocoupational Therapy Services — In-Home Funcional Asessmest Report, Beverly Coit, Uccupatioas]
Therapist, November 15, 2013

26, Social Week Assessment and 'rmmmm Rapest, Colletie Deveas, Social Weeker of The Soclal Work
Consulting Groug, Novean

27. Vocational Rehabslitation xcpolL Duvld Cote, Vocatioual Evaator of Vecational Aberatives Ine,

May 14, 2014
28. Oucupationa Theraqy Services ~Seans Update — Progress Report #1 by Beverly Cott, Occupstions]
Therapisl, May 21, 2014
. Disubility Cestificate (OCF-3), Dr. Abraham Cabien, Family Pliysician, Sepember 10, 2014
3. Coenpattas Theripy Services-Staus Updie~ rogress Rt #2, by every Cort, Ocpatona
Therapist, September 12, 2014
Disahility Lzmrum(ﬁci 3), Dr. Absaam Cohen, Family Physician, November 7, 2014
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. Insirers Eamination — Execulive Sursmary — Benefit Review Dr. Gregory Seon-Shiang, Febroary 2,

. Tnsurer's Exsmination — Orthopsedic Surgean— Specified Benefit Review, Dr, Gregory Soon-Shiong,
Fe 22015

. Tnsimer’s Examinaiion - ngﬁ:shlcamllu\mlyaa prepared by femifer Chindny, Vacational

. lnsumer’s Examimation - rmmml Abilitics Evaluation, Renes David, Regisierod Massage Therapist,

2015

Tl

Insurcr’s Examination — Labour Market Survey Tennifir Chiadny, Vocstional Evaluatar, Tebruary 2, 2015
insurer’s Examination — Vocational Assessueat, Joanifir Chisdiy, Vocational Evalustor, February 2,
2015

Insarer's Examination — P;y\.hulnysl ‘Specified Henefits Review, Dr. Konstantine Zakzsais,
Payehologisi, Fobnsary 2, 7

Evaluatos, dated Febmaary 2, 201

Februry 2, 3015
n-Home Wodk Station Assessment Report, Beverly Cost, Occupational Therapist, March 1 zms
ndemt Orthopsedic: Assessment Repart, Defence Medical, Dr. Joel Finksletein, May 12, 201
Transesibed clinical potes and recards of Dr, Abraham Cohen, Family Physician, Apeil 10, ’013 (e 28,
200 ko Sepicmber 3, 2012)
Follow-up x-ray repart af tbe Right Fland, Dr. Ran Eddeb, August 24,201 |
Fracture Clinic Conauliation Report, Dr. Rick Zarnet, dated Avgust 24, 2011
ringe Report, Humber River Hospital, dsted Augist 21, 2011
Emesgency Record, Humber River Hospital dated Augest 21, 201 1
X-cay ropart of the Right Hand, Dr, Ron Polson, August 21, 2011
Consuliation Report, Dr. G Sussman, Immunologist, July 13, 2011
Clinical Repart from D, Kok dted February Z1. 2
Climical Report from Dr. Kwak, February 14, 2007
Janusary 17, 2007 and Janary 31, 2007, Outpatient Diay Care Recoeds, Humber River Hospital
- Xeray report of Right Finger, Humber River Hospital, January 5, 2007
Outpatient Day Care Record, Humber River Hospital, January 4, 2007
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THE BRIEFING

e Scheduling
— Should begin 6 weeks before trial/arb
— Should be in your calendar

* [terative Process
— Usually 3 sessions
— Time required varies but at least an hour each
— Not all need to be in person
— Use of Technology
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THE BRIEFING conro

e Use of outliner: based on format of report

e Definition of key terms and phrases

— Particularly important with a jury

e Body of the evidence

14

— History

— Diagnosis

— Prognosis

— Recommendations

— Review of opposing expert’s opinion
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SAMPLE OUTLINE

Cetoner-10-18

i) BroNB
{1} CV and Quaiification
{a) General Description of work ef Physiatrist
{b) Specific work regarding spinal cord injury rehabilitation
{c) Special interesl in complications of spinal cord injury
{d) Study of complications of Spinal Card injury and their impact on life expectancy
{e) Experience with Vocational Issues in Spinal Cord Injury population
(2) First meeting with Geoffrey 8
{a) Juty 2505
{3} Refareal Source
{a) Dr H G - 5t Michaals Hospital
{4) History
i@l Medocal records available
(i} 5t Mikes Hespital Record
Revw SMH Trauma Recond - GOS 14 - Amnesiio
Ripdioy Injunas. surgaries
P} e
a  fafiral t pain service and mods
Ottt Issties
A cognilive impairmeat??
k) Lyndhurst Admission Histary and Examination
(i1 History from patient? (apparently none)
1. “Amnesiic for several deys and doesn't recall anylhing abaul the eccident’
2. Review April 25 psychiatry nots
(i) Unable to recall the accident
(i) ot able to meve arme and legs
(5) Examination
(8] Physical exam
(I} motable findings
1 ulser on feft hesl icause)
{b) Maurdlogical exam
(i} Emational state
(llj Semsation
(iil) Position sense (lower extremities)
(iv} i valuntary matar function below neck (7)
[£) Lower extremities assassmant
{d) Upper extremities assessment
{6) Diagnosis
{a) "Complete raumatic at CB with In addition, he
did have a fractured pelvis, pressure sore and |eft heel and lung injury”
{7) Time in Lyndhurst (July 25/05 to November 4/05)
{a) Catheter
(i} hematuria / cystits
{b) Bowel control
{c) Mability lssues

=
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)

(e}

October18-16

(i) Pewer Wheelchair
Rehaksilitation
(1) Mature of rehaty
1 Physiotherapy daily
2 Decupaeial Thetagy daly
3 Counsellg
4 Peychalogy Or
& DAffieutty wilh memary
b Emotionaiy ibike
. Unable to cope with stressful siteations
d. Mapdod constant supgort from famiy
5 Assistive Technology
a  Computer
b Emironmental conirol System
= Hardsiree telephone
& Transfors
& Instruction on equipmant
7. Badder Management
A instrustion o family
b vary challenging because of biadder infections
@ medicaton
8. futonomic dsreflexa - management of complication
{ii} Progress while at Lyndhurst
1. Some Improvement in Muscle strength
2. Some improvement in emoticnel
3. sittng tolerance impraved
4. able to go home on weskands
5. Ableto diract care
Complications while at Lyndhurst
(i) Pressure sors
(i) Edladder infections.
1. ceuse ! beatment
{iil) autenomic dysrefiexia
1. csuse ! eaiment
(iv) cognitive deficits
1. causa ! referral to Dr W and raperts
(v Examination on Discharge
1. Discharge Summary
2. Physical
a  Fracture Diskocation at C6-7 and complate traumatis tetraplegia
3. Neurclagical
a8 Closed head injury with Ioss of control over bleddenbowsl function?777
i Documentstion?
b, cognitive deficits relating to memary {review psychalogy regaris)
4. Sensory
(i} Team Meatings
1. How frequent
Z. Pupase
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SAMPLE OUTLINE

October-16-16

2. Who was in atiendanoe
{viljDiagnesis en Discharge (See pp 3/4 Discharge summary)
Complate trsurnabic tetraplegia O with neurcgenic bladderfbawe!
Neuragenic Blagdesbowel
Nultiple Trauma
Closed Head Injury
Racurrent bladder infectans
& Autonomous Deyrefieda and Spasticity
(8) Outpatient Follow up
{a) Three times in first year & Annually thereafter
iy Jan 27106 (Actually Jan 23 - Se LT Femandes)
1. History
2. Bladder infection
a  referal
Funciional assessment
Exam
Treatment
(i} June 12008
1. Histary
2. Functional Assassmant / ADLs
3. Physical Assassment
4. Conclgions | reatment
(iif) December 11/05
1. History
a Bladder nfections
2. Skin braakdown
3. ADLs
s

oa

P

Conchisions
Trestment | referal
(v} August 26007
1. Hislary
a  tandon transter surgery
b, Right hand
o why?
d. resut
2. Ursiogiesl ssues
3. Bane densily - Novernbes 00 assessment
4. Conclusions | reatment?
(v) April 9/08
1. Histary
2. Autonomic dysrefiesia
3. Urslogical msues
£, Skin breakdown issues
5. Lefthand surgery
ivi) April 15/08
1. Histary
2. urological issuss.

3, thumt surgary

Cictabur- 1510

A reasan and resn

Epaslinily
& fartility issuas
(villpril 710
1. Histary
2. low back pain
3 wological issues
4. bowels
5. bone gensily
& spasticity
7. weight contral
A concem

b recommendations
8. Neuralogical exarm
9. Conclusions and recermmendations
a  kaap annual appointmants for bone dansity and Robson Clnie (7)
{8) Summary of Findings and Opinions
(a) Diagnosis
(i} Traumatic Tetraplegia
(i) Caused by MVA (n.b. comest error re: date of accident)
i) Prognosis
(i} Parmanent with na further significant changas to be expactad"
(c) Functional Abilties
id) Care needs (See Rehab Planning Report for reference and rewview)
(i) August B0 letter re: Rehab Planning August 3 repart and Sheila Buck July
29010 report
1. Recommendstians in the reports are *esaential and medically necessary”
(i) Housing
1. Apprave of modifications that were made to parnts’ housa?
2. Agree wih Ms. McNeil hatif he f he is to fve independently he will require
madifications to another msidence
{lily Adtendant Care
Rawvigw Buck recommendations.
A 2234 hours ! day
2. Review McNail recommendations.
8. edopis Buck assessment
b review levels of care required
o Costof care
i rEview agency costings
d  Changa in care neecs with againg
i Buck recommends 24 houridary afrom age 50
%, Relationship between Atiendant care and health | ife expectancy’?
iiv} Medical and Rehabilitation

107

. Massage

3. Exercise

4. Daily Care

6 Bowel and Bladder care

16
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SAMPLE OUTLINE

{v) Fertllity
{vi) Child Care
{vii)Housekeeping and Home Maintenance
wiii}  Transportation
{ix) Assistive Devices and Equipmant
ix) Supplies
{xi) Medication
ixil) Education { Vocation
ixiiy  Avocation
(e) Review of 5 B's Defence Care Cost Report
{f) Changes in Care needs with ageing
{@) Vocational and Employment Prospects
(i) Unemployable
eview reasons
(h} Avocational Prospects.
(i} Complications of SEI
(i) Review and Explain
(i} Life Expectancy
i) Normal?
{ii} 1= diminution capable of quantification?
(iii} What factors affect LE pasifively / negatively?
1. qualty of care
2. paychological state ! will 1o live??
(iv) Impertance of avocational activities

Oclober-16-16
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SAMPLE SUMMARY OF OPINION

a)
b)
c)
d)
e)
f)
8)
h)
i)
j)

(9) Summary of Findings and Opinions

Diagnosis

Prognosis

Functional Abilities

Care needs (See Rehab Planning Report for reference)
Review of S B’s Defence Care Cost Report
Changes in Care needs with ageing
Vocational and Employment Prospects
Avocations Prospects

Complications of SCI

Life Expectancy
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e Re-Examination

e Cross-Examination
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KEY TO SUCCESS

* Preparation

* Preparation

* Preparation

Lawrence H. Mandel, Thomson Rogers
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THANK YOU

Please feel free to call or email with questions.

L Craig Brown
416-868-3163
cbrown@thomsonrogers.com
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