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New rules impose seven-hour limit on d

Limit forces personal injury lawyers fo focus on key issues

Buried within the new regula-
tion outlining major changes to
Ontario’s Rules of Civil Proce-
dure is a welcome seven-hour
cap on examinations for dis-
covery by a party. Finally, plain-
tiff’s personal injury lawyers
have a tool to shut down the
familiar “royal commission”
approach taken by some — often
junior — defence counsel.

On Dec. 11, 2008, Ontario’s
attorney ~ general anpounced
important changes to Ontario’s
court system. These changes,
which will become effective Jan.
1, 2010, include jurisdictional
increases to the small claims court
limit to $25,000 and to the simpli-
fied procedure limit to $100,000.
While these jurisdictional changes
are significant, they will have a
minimal impact on personal injury
practices, since personal injury
claims are rarely issued for dam-
ages of less than $100,000 (except
in certain fatality cases or accident
benefit claims).

Personal 1njury claims are
usually in excess of $100,000
largely because the plaintiff’s
lawyer 1is charged with the
responsibility, at the time of
issuance of the claim, to “crystal
ball” the maximum potential
damages. Typically, out of an
abundance of caution, plaintiff’s
counsel will claim damages
using a worst-case assumption.

But one additional change to
the rules may have a profound
impact on personal injury
claims. New rule 31.05.1(1)
imposes a seven-hour examina-
tion for discovery limit on each
party. It states:

#31.05.1(1) No party shall, in
conducting oral examination for
discovery, exceed a total of seven
hours of examination, regardless
of the number of parties or other
persons to be examined; except
with the consent of the parties or
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the total time counsel for a party
can spend on all their examina-
tions for discovery. This would
therefore include the total time
taken by a party on the discovery
of all plaintiffs (including family
law act claimants) and of all co-
defendants.

There are some obvious ways
defence counsel can avoid the
spirit of rule 31.05(1), such as
splitting up the discovery of the

plaintiffs between co-defendants.

Alternatively, defence counsel may
choose to avoid the seven-hour
limit altogether by proceeding by
way of written examinations for
discovery in accordance with rule
35, rather than proceeding by way
of the traditional oral examination
for discovery.

In cases where the seven-hour
time limit is inappropriate, such
as some medical malpractice
claims or complex product lia-
bility actions, parties are able to
consent in advance to avoid the
application of the rule.

With the introduction of rule
31.05.1, plaintiff’s counsel will
now be in a position to remind
defence counsel that they may
wish to focus on the heart of the
issues within the limited time
they have for discovery, noting
that defence counsel wishing to
end the examination for dis-
covery “subject to answers to
undertakings” better leave time
to complete their examination for
discovery within the mandated
seven-hour limit.

The seven-hour limit can also
be extended by the court. The
broad factors to be used by the
court to consider the issue of

include the amount of money at
issue, the complexity of the
issues, the amount of time that
ought reasonably to be required,
the financial position of each
party, the conduct of the parties
during the discoveries, a party’s
refusal to admit anything that
ought to have been admitted and
any other reason that should be
considered in the interest of jus-
tice. By virtue of this subrule,
the court has been given ample
discretion to extend the seven-
hour time limit where appro-
priate, but plaintiff’s counsel
fighting a motion for leave will
enjoy highlighting for the court
the time wasted by defence on
tangential issues.

As a corollary to the new dis-
covery time limit, rule 31.06(1)
was amended to restrict ques-
tions to those “relevant to any
matter in issue” as opposed to
the early wording of “relating to
any matter in issue.” It remains
to be seen whether this small
word change will alter the
extremely broad approach the
court has traditionally taken to
the appropriateness of questions
on discovery. Hopefully, the
courts will recognize that these
rule changes are more than ap
attempt to prevent “fishing expe-
ditions” but are rather a genuine
attempt to focus the examina-
tions on the key issues..

The new seven-hotir cap on
examinations for discovery
should be a reminder to all per-
sonal injury lawyers to stop
peering under every single
pebble, and stick to checking
under the rocks. &

Darcy Merkur is a partner at
Thomson, Rogers in Toronto,
practising plaintiff’s personal

injury litigation. He is certified as

a specialist in civil litigation by
the Law Society of Upper Canada

with leave of the court.” leave are set out in rule and is the creator of the personal
The new rule serves to restrict 31.05.1(2). These factors injury damages calculator.
International

THE LAWYERS
~ WEEKLY

To advertise, contact
our account manager:

(905) 415-5810

1-800-668-6481 Ext. 810

AN\

Make the best move
® Analysis
~® [Fvaluation
® Research
- ® Discov
Enhancement
@ Lxpert Opmions
More than 3500
cases in 15 years

Medical Litigation Consultants

Medical Malpractice and Personal Injury

|

66

99

iscovery

Parties are able to i
consent in advance o avoid
the application of the rule.

Maiach + Fidler LLP

\/

A Fair Settlement
Is No Accident

Jon Fidler, C.Med.

David Dempster

439 University Avenue

Suite 1401

Toronto, Ontario

M5G 1Y8

(416) 598-1667

(416) 598-5222 (fax)

e-mail:

Stephen Malach, Q.C.
Ivan Luxenberg

30 Wertheim Court
Unit 6

Richmond Hill, Ontario
L4B 1B9

(905) 889-1667
(905) 889-1139 (fax)

mediation@malach-fidler.com
www.malach-fidler.com

Mediation & Arbitration Services




