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Th e Sale of Goods Act (SGA) 
was initially conceived as 
consumer rights legislation, 
meant to protect the 
masses from unscrupulous 
merchants. However, a 

survey of recent SGA decisions shows more sails than sales. Th at is to say 
that a plurality of reported SGA decisions deals with the sale of yachts, 
equestrian facilities and other less than “everyday-Joe” pursuits. 
 Th is phenomenon is not surprising. With the ever-rising costs of 
litigation, the value of the good being sold must be signifi cant for litigation to 
be viable. Can you therefor ignore the SGA if your practice is not populated 
by jilted yacht-buyers? Absolutely not. 
 Th e SGA remains a potent weapon for Plaintiff s’ counsel in the class 
actions context. It is time that we took this weapon off  the shelf to see how 
best we can use it. 
 Th e SGA and the common law tradition that gave rise to it allow for actions 
against both retailers and manufacturers. Plaintiff s have several options 
when framing damages. Damages can be as simple as the replacement cost 
of the defective goods. However, damages can also be signifi cantly more 
complicated (and lucrative). Actions can be brought for unjust enrichment 
or for damages fl owing from use of or reliance on a defective good.  
 Actions against retailers are based, in eff ect, on strict liability; the Plaintiff (s) 
need not show negligence. In an action against a manufacturer, the Plaintiff  
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must show that the manufacturer made 
an inaccurate representation about the 
product, and that the consumer/plaintiff  
relied on this representation. Despite the 
fact that the Plaintiff ’s burden is greater 
in manufacturer cases, claims against 
manufacturers have supplanted actions 
against retailers in both quantity and 
importance.

Sale of Goods Act – A Brief 
History and Primer
Th e SGA is a codifi cation of warranties 
law that dates back to the fi ft eenth 
century.1 Tracing this evolution reveals 
several key elements of the modern SGA 
 Th ere are two separate duties 
imposed on a retailer. Under section 15 
of the SGA, goods must be 1) fi t for a 
particular purpose; and 2) in a condition 
of merchantability. 
 Fitness for a particular purpose 
creates liability if the goods are not fi t 
for a purpose that the buyer expresses 
or implies to the seller. For example: 
Customer walks into a hardware store 
and asks “Can I use this hedge-trimmer 
to cut a bothersome hydro-line”. Clerk 
says “Sure”. Hardware store is liable 
for the customer’s injuries when he 
inevitably electrocutes himself. 
 In order for this duty to be imposed, 
the goods must be sold in the ordinary 
course of the seller’s business. Th e 
Plaintiff  must also show that it 
reasonably relied on the “skill and 

judgment” of the seller. In a recent case 
in which the author was involved, the 
Plaintiff  successfully argued that Home 
Depot’s slogan “You can do it. We can 
help.” was an invitation to rely on the 
“skill and judgment” of their clerks. 
In practical terms, it will be easier to 
establish liability against a specialized 
retailer. 
 Th e required condition of 
merchantability does not mean fi tness 
for an expressed or implied purpose but, 
rather, fi tness for the goods’ obvious/
primary purpose. No purpose need 
be expressed or implied by the buyer 
if he or she intends to use the goods 
for their obvious purpose. If, in the 
example above, the customer used the 
hedge-trimmer to trim a hedge, but 
was injured as a result of an inherent 
mechanical defect, his cause of action 
would be that the hedge-trimmer was 
not in a condition of merchantability.
 One of the most important evolutions 
in sale of goods law is with respect to 
damages. Initially, sellers were only 
liable for the price diff erence between 
the goods actually sold, and the value of 
the expected goods. Fortunately, the law 
has evolved to cover any personal injury 
or property damage occasioned by the 
use of the defective goods, or any unjust 
enrichment of the retailer/manufacturer 
as a result of the defective goods.
 SGA actions against retailers under 
section 15 are strict liability actions. 

Th e retailer will be liable “even when 
the defect is undiscoverable and the 
seller is in no way at fault”.2 However, 
the retailer is protected insofar as it 
may have a cause of action against the 
distributor/wholesaler, who in turn 
may have a cause of action against the 
manufacturer.3

 Th e Plaintiff ’s obvious recourse 
under the SGA is an action against the 
retailer. Th e SGA is rooted in contract 
law, and privity of contract demands 
that a Plaintiff  only have a cause of 
action against the party with whom 
they contracted. However, there is 
an important exception. Where the 
plaintiff /purchaser was infl uenced by 
the manufacturer’s advertising, they may 
have a cause of action directly against 
the manufacturer. When considering 
a SGA action it will be important to 
canvass with your client whether they 
were in any way infl uenced by the 
manufacturer’s advertising (including 
advertising on the actual product or its 
packaging). 
 If pursuing a class action, an action 
against the manufacturer is preferable 
for several reasons. Firstly, the potential 
class will be much larger. Perhaps more 
importantly, certifi cation may be easier 
in an action against a manufacturer. 
 In a class action against a retailer, it 
may be challenging to demonstrate a 
common issue. Th e tort involved will 
have arisen out of a specifi c interaction 

Th e condition of merchantability is not fi tness for an 
expressed or implied purpose, but fi tness for the goods’ 

obvious/primary purpose.
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between the individual purchasers and 
the retailer(s). Th e representations 
made to each purchaser may be entirely 
diff erent. Furthermore, each plaintiff  
will have made diff erent express and 
implied indications of intended use. 
On the other hand, in a class action 
against a manufacturer, all members of 
the class were likely exposed to the same 
marketing campaign, and relied on the 
same representations when purchasing 
the goods.

Practical Applications for 
Plaintiffs
Th ere seems to be a hesitancy on the 
part of Plaintiff s’ counsel to bring 
actions based on the Plaintiff s’ reliance 
on a seller’s “skill and judgment”. In 
this era of online research, a consumer 
oft en acquires as much, if not more, 
knowledge than the average store clerk. 
However, a careful reading of early 
products liability cases suggests that this 
hesitancy is unwarranted. 
 Th e court has had no diffi  culty fi nding 
reliance, even where the Plaintiff  has 
signifi cant experience in the particular 
area of commerce. In two defi ning 
cases, Kendall v. Lillico4 and Ashington 
Piggeries v. Christopher Hill,5 the House 
of Lords held that experienced farmers 
relied on the skill and judgment of the 
feed suppliers. Reliance need not be 
total or exclusive. A Plaintiff  may come 
to the table with signifi cant knowledge 

and experience. However, if he or she 
partially relies on the skill and judgment 
of a retailer, that retailer may be liable.6

 Th e duty to ensure goods are of 
merchantable quality has an important 
limit, of which Plaintiff s should be wary. 
If a consumer examines the goods prior 
to sale there is no liability “as regards 
defects that such examination ought to 
have revealed”.7

 It has been pointed out that this caveat 
can lead to unjust results. A reckless 
purchaser who does not examine the 
goods is fully protected. A moderately 
cautious consumer who conducts a 
cursory examination will not be entitled 
to recover for damages fl owing from 
defects that a cursory examination 
ought to have revealed. Finally, an 
exceptionally cautious consumer who 
undertakes a thorough examination 
receives little protection at all.
 Aside from the unjust result, this 
situation leads to serious concerns 
for counsel considering a class action. 
Again, it may be diffi  cult to have a class 
certifi ed where putative class members 
have engaged in varying degrees of 
inspection. Th ere may not be suffi  cient 
common issues where some plaintiff s 
did not have an opportunity to inspect 
the goods, and others performed 
examinations with varying degrees of 
thoroughness.
 Th e most promising area for class 
actions is with respect to manufacturers’ 

liability. Th e vast majority of proposed, 
ongoing and settled class actions cases 
involving product liability are claims 
against manufacturers.

Identifying Current Trends
One group of products that has 
attracted signifi cant product liability 
actions is pseudo-pharmaceuticals.8 
Weight loss supplements, acne cream 
and muscle relaxing creams have all 
been the subject of product liability 
class actions. Th ere are several reasons 
for the proliferation and success of 
these actions. Firstly, they are products 
about which representations must be 
made. It may be possible to sell a pen 
without making representations as to its 
eff ectiveness. It is much more diffi  cult 
to sell a weight-loss supplement without 
some kind of representation as to its 
effi  cacy. Th ere is also the question of 
the risk associated with the product. 
Damages for a defective weight-loss 
product are likely to be greater than 
damages for a defective pen.
 More recently, there has been a 
surge in product liability claims against 
electronics manufacturers. Th ese claims 
have been quite a shock to industry 
giants from Apple to Samsung. With 
the proliferation (and short lifespan) of 
modern handheld devices, electronics 
manufacturers are leaving themselves 
exposed to claims when their products 
do not live up the representations 

In this era 
of online research, a consumer oft en acquires as much, 

if not more, knowledge than the average store clerk.
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they put forth. While the individuals’ 
damages may be much lower than 
in pharmaceutical and pseudo-
pharmaceutical cases, the class sizes 
can be much larger with the collective 
damages a refl ection of that size.
 In Sale of Goods class actions, as in 
all class actions, it is always worthwhile 
to follow developments south of 
the border. Currently, US courts are 
dealing with an uptick in claims against 
automobile manufacturers. With the 
ever-increasing electronic gadgetry 
in new cars, there are more and more 
electronic malfunctions. In turn, these 
widespread malfunctions are leading 
to class actions over everything from 
ignition switches to electric windows.
 Bringing things full circle, there 
has also been an increase in claims 
against pet-food manufacturers. From 
pig-feed to dog-food, sometimes the 
more things change the more they stay 
the same.

Conclusion
Our U.S. friends have had quite a 
head start when it comes to class 
action litigation. However, the Ontario 
Plaintiff s’ Bar has done an admirable job 
of catching up (and sometimes piggy-
backing). Sale of Goods litigation is no 
exception.
 Th e SGA and other consumer 
protection legislation creates 
opportunities for signifi cant actions 
with exceptionally large classes. Th ese 
actions are not just lucrative, they 
also fulfi ll an important function in 
terms of corporate responsibility: 
deterrence of malfeasance in the design, 
manufacture, distribution and sale of 
products.
 When assessing potential SGA 
claims, the fi rst question one must ask 
is: “am I targeting the retailer or the 

manufacturer”? As discussed above, 
counsel should always explore avenues 
that lead to manufacturer liability.

Adam Tanel is an 
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and practices with 
Th omson Rogers 
Lawyers in Toronto, 
Ont.
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