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ASSIGNED ACCIDENT BENEFITS OF LITTLE VALUE

TO TORT DEFENDANTS

Tort  insurers  beware.  The
unwelcome revised definition of
‘incurred’ in the Ontario Statutory
Accident Benefits Schedule
('SABS’), combined with a recent
court decision concluding that
tort defendants will only get
credit for directly overlapping
benefit entitlement, will result in
recoverable tort damage awards
well above policy limits and where
the assigned accident benefit rights
have only marginal value.

Darcy R. Merkur
PARTNER | THOMSON, ROGERS

The old thinking that a tort claim was not ‘really’ going
over the tort policy limits because of access to extensive
catastrophic impairment accident benefits is no longer
accurate. The ability of a tort insurer to squeeze out value
from an assigned accident benefit claim has become more
challenging than ever following the Gilbert v. South et al,
2014 ONSC 3485 (Canlll) decision by the Honourable
Mr. Justice lan F. Leach of the Ontario Superior Court of
Justice and in light of the recent changes to the SABS.

In Gilbert, a jury decided in favour of a plaintiff injured in a
motor vehicle accident on April 27, 2010. The jury awarded
the plaintiff an assortment of damages, including general
damages, damages for income loss, damages for housekeeping
and home maintenance needs, and damages for “future
care cost”. The “future care cost” damages were specifically
meant to address the plaintiff's “future treatment, medication,
rehabilitation, intervention and aids”.

The plaintiff in Gilbert had access to a non-catastrophic
accident benefit policy that provided up to $100,000 in
medical and rehabilitation benefits, along with the other
standard non-catastrophic benefits that were then available.

While the parties agreed to provide appropriate credit for
past benefits received, the issue of how to deal with the
future benefit entitlement was in dispute.

Because the plaintiff was not receiving ongoing income
replacement benefits and had no ongoing entitlement
to attendant care benefits nor housekeeping and home
maintenance benefits by the time of the trial, the future
benefit entitlement dispute was solely in relation to
the "future care cost’ award and how it related to the
plaintiff's remaining medical and rehabilitation benefit
entitlement.

In Gilbert, the defendant was essentially asking the court
to waive the jury’s “future care cost” award of $57,250,
given that the plaintiff had remaining entitlement to
medical and rehabilitation benefits from his accident
benefit insurer of more than that amount.

In his decision, Justice Leach starts off by reviewing
section 267.8 of the Ontario Insurance Act, primarily
subsections 267.8(9) and 267.8(12) dealing with the
application of collateral benefits in these circumstances.
The subsections make it clear that a plaintiff must
hold collateral benefits received post-trial in trust for a
paying tort defendant and that, upon payment of the
judgment in full, a tort defendant has the right to an
assignment of the plaintiff's future collateral benefits,
including their statutory accident benefits.

Justice Leach then proceeds to review the caselaw
dealing with these collateral benefit provisions and
highlights the fact that a balance must be drawn
between avoiding ‘double recovery’ to the plaintiff
and ensuring full compensation to a plaintiff where
overlapping benefit entitlement is not guaranteed.

In the end, Justice Leach denies the defendant’s request
and concludes that it is not “patently clear” that there
will be overlap between the jury’s future care cost award
and the plaintiff's future medical and rehabilitation
entitlement. In explaining why a clear and direct overlap
was not obvious, Justice Leach mentions the fact that
the plaintiff's non-catastrophic medical



and rehabilitation entitlement would last only up to 10 years post-
accident and would not cover certain things like transportation
expenses, when the jury award had no such limitations.

In his conclusion, Justice Leach states: “Any such deductions
inherently would entail the impermissible risk of reducing Mr.
Gilbert's recovery to something less than full compensation.”

The Gilbert case stands for the proposition that credit for future
accident benefit entitlement should only be provided to a tort
defendant where there is direct and clear overlap between a tort
award and a future benefit entitlement.

Notably, in Gilbert, Justice Leach references the fact that defence
counsel had agreed with the wording of the jury questions.

In personal injury trials, often plaintiff's personal injury lawyers
advocate the use of a care cost chart to be attached as an exhibit
to the jury questions. This suggestion is commonly opposed by defence counsel
presumably on the assumption that the amount claimed, when itemized, may total
more than a lump sum assessment.

The Gilbert decision emphasizes that a tort defendant bears the burden of establishing
a clear and direct overlap between a tort award and a benefit entitlement and
therefore tort defence counsel would be wise to encourage a jury’s use of a detailed
care cost chart.

When you combine the impact of the Gilbert case with recent changes to the SABS
a defendant’s tort exposure is now significantly magnified.

The newly amended definition of ‘incurred’ within the SABS restrains family
members from providing paid attendant care services to injury family members
thus forcing accident victims to commonly resort to outsourced professional care
providers. But, with a massive tort judgment that provides payment for future care
needs, the plaintiff's family will thereafter be able to provide paid care (paid by the
tort defendants) to their loved one, rather than having to outsource the care simply
to access the accident benefits.

The result is that the value of an assigned catastrophic accident benefit policy may
prove to be marginal.
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